ARTICLE 4. TRANSPORTATION OF MUNICIPAL SOLID WASTE
FOR DISPOSAL; RECYCLABLE MATERIALS TO MARKET

4.01 Transportation. Contractor shall transport and deliver to the
Disposal Facility all Municipal Solid Waste that is not recycled. Contractor shall

transport and deliver (or arrange for the transportation and delivery of) all Recyclable

Materials, including Source-Separated Recyclable Materials and Re’cyclable Materials

recovered from MSW, to a purchaser, a permitted recycling facility, or a person who

will use the materials in a process or product and will not d1sp of them. Contractor

generating station. Contractor shall transport

transportation and delivery of) Hazardous W:

not be accepted at the
cility. Routes within City

Transformation, without the prior written consent of City.

No materials of any kind may be disposed of on land at any location other than
the Disposal Facility. No materials of any kind may be disposed of in water or in the
atmosphere. Notwithstanding the foregoing, Contractor may, and shall, dispose (or

arrange for the disposal) of Hazardous Waste which it identifies among the materials
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delivered to the Station at permitted hazardous waste disposal facilities, subject to

City reimbursement under Section 5.02.D.

Transfer Vehicles shall not depart the Station to deliver Municipal Solid Waste
to Kirby Canyon between the hours of 4:30 p.m. and 5:30 p.m., Monday through
Friday, except California State holidays. Transfer Vehicles shall not depart Kirby

Canyon to return to the Station between the hours of 7:15 a.m. a

8:30 a.m.,

Monday through Friday, except California State holidays.

its sole costs and expense, for an off site location at h fu‘réiing, maintenance and

repair of Transfer Vehicles will be car out. Transfer

hicles containing Municipal

Solid Waste must be parked on the tippin so that hqmd‘gyfrom the Municipal

Solid Waste drain only to the tipping floo
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ARTICLE 5. COMPENSATION TO CONTR.ACTOR‘

5.01 General. The payments provided for in Sections 5.02 through 5.05
and the share of revenues provided in Section 5.06 are the full, entire and complete
compensation due to Contractor for furnishing all labor, equipment, materials and
supplies and all other things necessary to perform all of the services required by this
Agreement in the manner and at the time prescribed, and for fulfilling all of its

obligations under this Agreement, including but not limited t op ration of the

Station in accordance with Article 3, and the transportation aterials in accordance

with Article 4. The compensation provided for in this Article incl all costs for the

nual Payment in effect as of the Effective Date is

Dollars ($ ).

B.  The Basic Annual Payment set forth in Section 5.02.A shall be
adjusted as of July 1, 2007 and as of July 1 annually thereafter to reflect changes in
the San Francisco/Oakland/San Jose Metropolitan Area Consumer Price Index (All
Urban Consumers: 1982-84 = 100) compiled and published by the United States
Department of Labor, Bureau of Labor Statistics (“the Index”). The Index level as of
December, 2005 (i.e., 203.4) shall be the Base Index and shall be compared with the
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Index as of December in subsequent years. For example, the Basic Annual Payment

shall be adjusted on July 1, 2007 by multiplying '

Dollars ($ ) by one (1) plus the percentage change from the Base Index to

the Index level as of December 2006. The parties recognize that the amount of the
monthly installment payment will change each August to reflect the change to the
Basic Annual Payment taking effect each July.

C. The Basic Annual Payment will be paid as provided in

Section 6.01.

5.03 Tipping Fee for Excess Tonnage.

B.
the Station by Part
Haulers from communitie:
Thousand (280,000)
shall bepald a Tipping Fee for
Section 5.03.C.

Ton in excess of 280,000 Tons as provided in

The Tipping Fees earned for Excess Tonnage in effect as of the
Effective Date shall be:

For MSW: 3 per Ton

For Yard Trimmings: $ per Ton.

D. The Tipping Fees set forth in Section 5.03.C shall be adjusted as
of July 1, 2007 and as of each July 1 thereafter by the same percentage as the Basic

Annual Payment in Section 5.02 is adjusted.
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E. Tipping Fees earned, if any, will be paid as provided in
Section 6.02.

5.04 Gate Fees for Publicly Hauled Waste.

A. Contractor will be paid a Gate Fee for receipt, processing and
transfer of Publicly Hauled Waste delivered to the Station whether from within the
Primary Service Area or, if allowed by City, from within the Ext ded Service Area.
This Gate Fee will be, as of the Effective Date, Five Dollars ¢ ifty Cents ($5.50) per
Cubic Yard.

B. The Gate Fee for Publicly Haul
shall be adjusted as of July 1, 2007 and as o

Waste set forth in ection 5.04.A

ly thereafter by 'tvhe same

C.
Section 6.03.

durlng ubsequent processing at the Station, radioactive wastes detected at the scales,

and’ Sharps delivered to the Drop Off Facility; and

to purchase replacement parts for stationery equipment
listed on Exhibit H-

Contractor will not receive reimbursement for costs of disposal of |
compressor oils, switches containing mercury, or CFCs removed from appliances
delivered to the Station or for Hazardous Wastes generated by the Contractor’s own

operations, all of which are included in the Basic Annual Payment.
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B. Reimbursement of actual and reasonable costs incurred will be

made as provided in Section 6.04.

5.06 Contractor’s Share of Recycling Revenues. As an incentive to

Contractor to maximize both the quantity and quality of materials recovered and

-successfully marketed for recycling, Contractor will be entitled to retain a percentage

of gross revenues from the sale of

(i) Materials recovered from MSW;

(i Source Separated Recycla
Participating Agencies’ Designated Haulers;

(i) Source Separated Y
Participating Agencies’ Designated Haulers;

(iv) Materials delivered to the

specified in Section 6.
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ARTICLE 6. PAYMENT AND REVENUE SHARING PROCEDURES

6.01 Basic Annual Payment. The Basic Annual Payment provided for in

Section 5.02 shall be paid in arrears in 12 equal monthly installments, with the first

payment earned as of January 31, 2008. City will pay each installment within fifteen
(15) business days after receipt of the monthly statement from Contractor required by
Section 6.06.

6.02 Tipping Fee for Excess Tonnage. If Contractor earns a Tipping Fee
of MSW and Yard

within fifteen (15)

provided for in Section 5.03 for processing more than 2

Trimmings during a fiscal year, City will pay the am

ly responsible for inability to collect

bursements. If Contractor incurs costs which are

5.05, it shall include those costs, together with

ubstantiate the amount and purpose of each expense, in the
statement fro ictor required by Section 6.06. City will pay the cost
reimbursements due within fifteen (15) business days after its receipt of a timely and

complete monthb; statement.

6.05 Revenues Received from Sale of Recyclable Materials.

A. Contractor shall remit to City the applicable percentage of the
gross sales price of all materials delivered to the Station which are not disposed of at

the Disposal Facility, including, but not limited to(1) materials recovered by Contractor

31
1244033.3



from Municipal Solid Waste, (2) Source-Separated Recyclable Materials delivered by
Designated Haulers, and (3) Recyclable Materials delivered to the dropoff center.

B. Contractor shall pay to City (by deposit into a City bank account
or otherwise as City may direct) by the fifteenth (15th) day of each month the

percentage of the gross sales price earned during the preceding month from the sale of

Section 5.06.

6.06 Monthly Contractor’s Statement.

A. On or before the fifteenth (15th)
shall submit to City a statement sho
Sections 6.01 through 6.05. With res

f each month, Contractor

s) of Source-Separated Recyclable

Materials delivered;foﬂft}he’Statiori’during each day of the preceding month by each of

the amount (in Tons) of Recyclable Materials recovered by

Contractor from cipal Solid Waste delivered to the Tipping Floor;

4. the amount (in Tons) of Recyclable Materials sold by type
and grade, and the total sales price;

S. a daily accounting showing the following information for

each sales transaction:

. date of sale;

32
1244033.3



. type of material sold and grade, if applicable;

° quantity of material sold;

. unit price;

. total revenue due from sale;

J name and address of purchaser; and

. a copy of the sales invoice, sales contract or er document

evidencing transfer of title.

Contractor shall utilize the appropriate repo

City has no obligation to adopt or implement an,

matter will be in its sole discretion.

Sale of Recyclables.

 If Contractor and purchasers adjust the sales price for materials
after the initial sales transaction to account for agreed-upon differences in quantities
(due to moisture loss, for example) or quality (due to grade determinations), Contractor
shall notify City within one hundred twenty (120) days after the close of the month in
which the sale was initially made and an adjustment shall be made (up or down) in

the amount of revenue due to City to reflect the ultimate sales price. This adjustment
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procedure does not allow Contractor to reduce amounts owed City due to purchaser

default; credit sales are at the sole risk of Contractor.

B. The parties shall, during July of each year, perform an annual
reconciliation of the allocation of recycling revenues by calculating the annual

recycling level for the preceding fiscal year per Exhibit S, determining the

reconciliation will cover the previous six months.) The r

compared with the sum of the monthly payments to {

the amount of the adjustment is determined.

6.08 Host Fee Reports.

(30) days frgm,its receipt. Such request shall be in writing and shall describe the

information reqi;fev:stedl}évith reasonable specificity. Contractor shall furnish the
requested information to City within thirty (30) days from the date of the request. City
shall notify Contfgétor within thirty (30) days after receipt of the initial report, or
within thirty (30) days after receipt of the additional information, if such information

was requested, of any dispute as to the accuracy of the report.
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ARTICLE 7. INDEMNITY, INSURANCE, BOND

7.01 Indemnification. Contractor shall indemnify, defend and hold

harmless City, its officers, employees and agents, from and against any and all loss,
liability, penalty, forfeiture, claim, demand, action, proceeding or suit, of any and
every kind and description, whether judicial, quasi-judicial or administrative in nature

including, but not limited to, injury to and death of any person and damage to

property or for contribution or indemnity claimed by third part es (cbﬂéctively, the

d otherwise in compliance with the laws of the State of

statutory amounf
ctor shall maintain Employer’s Liability insurance in an amount not

less than Ten Million Dollars ($10,000,000) per accident or disease. Provided,

California. Contr

however, that Contractor shall not be obligated to carry workers’ compensation
insurance if (i) it qualifies under California law and continuously complies with all
statutory obligations to self-insure against such risks; (ii) provides a Certificate of

Permission to Self Insure issued by the Department of Industrial Relations; and
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(iii) provides a certified copy of the permit renewing authorization for such self-

insurance at least ten (10) days before expiration of the old permit.

2. Comprehensive General Ligbility (and Automobile Liability).

Contractor shall maintain Comprehensive General Liability insurance with a combined

single limit of not less than Ten Million Dollars ($10,000,000) per occurrence and Ten

Million Dollars ($10,000,000) aggregate covering all claims and :
personal injury, bodily injury, death, and property damage, 1nc1ud1ng the loss of use

thereof, arising out of, or occasioned in any way by, dlrectly or indirectly, Contractor’s

performance of, or its failure to perform, services und.

The insurance required by Subsection shall inclu

(b)

()

08 : ty resultlng from use of
Recyclable Matenals by another person;

ersonal Iury Liability with Employment Exclusion

Broad Form Blanket Contractual, including

Contractor’s Obligation under Section 7.01, with no

“exclusions for bodily injury, personal injury or
roperty damage;

Owned, Non-Owned, and Hired Motor Vehicles;

Broad Form Property Damage, including Completed
Operations.

shall be written on an “occurrence” (not an “accident”), rather than a “claims made”
basis, in a form at least as broad as the most current version of the Insurance Service
Office commercial general liability occurrence policy form (CG 0001). If coverage is not
obtainable, Contractor must arrange for “tail coverage” on a claims made policy to
protect City from claims filed within four years after the expiration or termination of

this Agreement relating to incidents that occurred prior to such expiration or
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termination. Any excess or umbrella policies shall be on a “following form” basis. The
policy limit shall be adjusted at five (5) year intervals to reflect changes in the
Consumer Price Index utilizing the same indices and procedures provided in Section

5.02, rounded to the nearest One Hundred Thousand Dollars ($100,000).

3. Hazardous Materials Storage and Transport. Contractor
tars ($5,000,000)
per location for personal injury, bodily injury and property ge arising out of the

shall maintain insurance coverage of not less than Five Million Doll

procedures provided in Section 5.0
Dollars ($100,000).

rvices under this Agreement Contractor shall be allowed to

age provided Contractor provides adequate audited

financial net worf cover any losses. Contractor must also carry comprehensive
physical damage insurance with a deductible of not more than One Hundred
Thousand Dollars ($100,000), applicable to a casualty occurring while such vehicles

are parked.

5. Pollution Liability. Contractor shall maintain Contractor’s

pollution liability insurance with limits in an amount of not less than One Million

Dollars ($1,000,000) per occurrence and annual aggregate covering claims for on-site,
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under-site, or off-site bodily injury and property damage and remediation as'a result of

pollution conditions arising out of its operations under this Agreement.

The insurance policies required by this Section 7.02 shall be issued by an
insurance company or companies admitted to do business in the State of California,
and with a rating in the most recent edition of Best’s Insurance Reports of size

category XV or larger and a rating classification of A+ or better wever, if Contractor

demonstrates that such insurance is unavailable on comme ly reasonable terms

1. The Wor pensation and Employers’ Liability policy

shall contain endorsements in subst

ten notice shall be given to the
vent of cancellation, reduction in
is policy. Such notice shall be sent

isk and Insurance Manager

CITY OF SUNNYVALE
P.O. Box 3707

7456 West Olive Avenue
Sunnyvale, CA 94086

“Insurer waives all right of subrogation against City and its
icers and employees arising from work performed for City.”

The Comprehensive General Liability, Hazardous Materials

and Pollution Liability policies shall contain endorsements in substantially the

following form:

(@) “Thirty (30) days’ prior written notice shall be given
to the City of Sunnyvale in the event of cancellation
or non-renewal of this policy, reduction in coverage,
or reduction in aggregate limits due to payment of
claims. Such notice shall be sent to:
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Risk and Insurance Manager
CITY OF SUNNYVALE

P.O. Box 3707

456 West Olive Avenue
Sunnyvale, CA 94086

(b) “The City of Sunnyvale, its officers, employees, and
agents, the City of Palo Alto, and the City of
Mountain View are additional i ds on this
policy.” -

(c) “This policy shall be ¢

as respects any other

Sunnyvale, Palo Alto and
sured shall not affect the

ysical damage policy shall contain the following

endorsements:

Notice of cancellation, reduction in coverage or non-
renewal, as provided in Subsection B.2(a).

Cross liability endorsement, as provided in
Subsection B.2(d).

(c) Waiver of subrogation against City.

(d) Proceeds to be paid to City, to the extent of loss of or
damage to Recyclable Materials.

C. Delivery of Proof of Coverage. No later than thirty (30) days

before the commencement of operations (i.e., on or before November 30, 2007),

Contractor shall furnish City certificates of each policy of insurance on a Standard
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ACORD form substantiating that each of the coverages required hereunder, in form
and substance satisfactory to City. Such certificates shall show the type and amount
of coverage, effective dates and dates of expiration of policies and shall have all
required endorsements. If City requests, copies of each policy, together with all

endorsements, shall also be promptly delivered to City.

Contractor shall furnish renewal certificates to Cityf:t'}oﬂ”vdgmonstrate

maintenance of the required coverages throughout the Term

D. Other Insurance Requirements

1. In the event any servi e delegated to a subcontractor,

of anyfgécﬁrrence re ated to thls ement, Contractor shall promptly report the facts
‘ to the insuraﬁ?ézéﬂcarrier and to the City. If Contractor fails to procure and
,;‘\"Y,insurance :"?i_;“:luired by this Agreement, City may take out and maintain,
at Contract'{(;)f:’";sf expense sﬁch insurance as it may deem proper and dedﬁct the cost

thereof from anymomes due Contractor.

3. City is not responsible for payment of premiums for or

deductibles under any required insurance coverages.

7.03 Faithful Performance Bond. Not later than ten (10) days before the
Effective Date (i.e., on or before , 2007), Contractor shall file with

City a bond securing the Contractor’s faithful performance of its obligations under this

Agreement. The principal sum of the bond shall be Two Million Dollars ($2,000,000).
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The form of the bond shall be as set out in Exhibit Q. The bond shall be executed as
surety by a corporation admitted to issue surety bonds in the State of California,
regulated by the California Insurance Commissioner and with a financial condition

and record of service satisfactory to City.

The term of the bond shall be not less than twenty-four (24) months, or until

a term satisfac ty and with a financial institution acceptable to City.

7.05 Hazardous Waste Indemnification. Contractor shall indemnify,

defend with Counsel approved by the City, protect and hold harmless the City against
all claims, of any kind whatsoever paid, incurred or suffered by, or asserted against
City arising from or attributable to any repair, cleanup or detoxification, or
preparation and implementation of any removal, remedial, response, closure or other

plan (regardless of whether undertaken due to governmental action) concerning any
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Hazardous Wastes at any place where Contractor stores or disposes of Hazardous
Wastes pursuant to this Agreement except to the extent that Contractor can
demonstrate that such claim arises solely from Hazardous Wastes collected and
deposited by City employees acting within the ordinary course and scope of their
employment. The foregoing indemnity is intended to operate as an agreement
pursuant to Section 107(e) of the Comprehensive Environmental Response,
Compensation and Liability Act, (“‘CERCLA”), 42 U.S.C. Section 9607(e
Health and Safety Code Section 25364, to defend, protect,
indemnify City from Tability.

, and California

old'i harmless and

Enforcement Agency (LEA):

a) based on Contractor’s

by that Section.
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ARTICLE 8. REPRESENTATIONS AND WARRANTIES OF CONTRACTOR

8.01 Corporate Status. Contractoris a duly

organized, validly existing and in good standing under the laws of the State of
, and is qualified to do business in the State of California. It has the

corporate power to own its properties and to carry on its business as now owned and

operated and as required by this Agreement.

8.02 Corporate Authorization. Contractor has authority to enter into

and perform its obligations under this Agreement. [The

to do so.

8.03 Statements and In

act necessary in order to

tances in which they were made,

existing contract or instrument to which Contractor is a party, or by which Contractor

is bound.

8.05 No Litigation. There is no action, suit, proceeding, or investigation

at law or in equity, before or by any court or governmental entity, pending or
threatened against Contractor, or otherwise affecting Contractor, wherein an
unfavorable decision, ruling, or finding, in any single case or in the aggregate, would

materially adversely affect Contractor’s performance hereunder, or which, in any way,
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would adversely affect the validity or enforceability of this Agreement, or which would

have a material adverse effect on the financial condition of Contractor.

8.06 Financial Condition. Contractor has made available to City

information on its financial condition [and that of ]-

Contractor recognizes that City has relied on this information in evaluating the

sufficiency of Contractor’s financial resources to perform this A

nt. To the best

of Contractor’s knowledge, this information is complete and accurate, does not contain

any material misstatement of fact and does not omit any sary to prevent the

information provided from being materially misleadin

8.07 Expertise. Contractor has the:
technical capability to perform all of its obligatio
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